COMM 393 SOLUTIONS

by Sarah Wang

Practice Problem 1: Consideration & Promissory Estoppel
Related Cases:
• Caliguiri v. Tumillo
• Tulsa Heaters Inc. v. Syncrude Canada Ltd.
ISSUE: Can Sunbucks sue Pearls Inc. for the late fees?
LAW: Consideration is when there is a mutual exchange of promises between two
parties. In the case where a promise is made without anything in exchange, it is
called a gratuitous promise and will not be enforced by law (Caliguiri). However,
promissory estoppel (or equitable estoppel) can be applied if the following
elements are present (Tulsa Heaters):
1. There was a pre-existing contract between the parties;
2. One party made a gratuitous promise to relax strict legal obligations;
3. Other party relied on the promise, altered its conduct, and now it would be
a real hardship if the promise were not lived up to; and
4. Party who relied on the promise is using this as shield, not a sword.
APPLICATION: When Sunbucks told Pearls Inc. they could deliver the pearls late,
no consideration was received and therefore this is a gratuitous promise and
hence is unenforceable. Applying the laws of promissory estoppel, Sunbucks and
Pearls Inc. had a pre-existing contract as Sunbucks entered into an agreement
with Pearls Inc. to purchase pearls. Sunbucks later made a gratuitous promise to
relax the delivery date (from September 30 to October 2). Pearls Inc. relied on this
promise made by Sunbucks and delivered the pearls late. If the promise were not
lived up to, Pearls Inc. would suffer a financial hardship as they would have to pay
Sunbucks the fees for late delivery. Pearls Inc. would be using this as a shield to
defend themselves against Sunbucks’ claim, not a sword to get more.
CONCLUSION: Promissory estoppel would protect Pearls Inc. in this case and
Sunbucks would not be successful in bringing a legal action against Pearls Inc. in
court.
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Practice Problem 2
a) Capacity to Contract / Infants Act
Related Cases:
• RE Collins
ISSUE: Is Megan bound by the contract?
LAW: A contract made with an infant is unenforceable against the infant (whether
it’s for necessaries or non-necessaries), but enforceable by the infant against the
adult) (RE Collins).
APPLICATION: Since Megan is 17 years old, she is considered an “infant” and
therefore contracts made with her are unenforceable by the adult party.
CONCLUSION: Megan is not bound by the contract and Aritzya would be ordered
to give Megan a refund.
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b) Contract Formation – Intent, Offer, Acceptance and the Writing Requirement
Related Cases:
• R v. 279707 Alberta Ltd.
• Rudder v. Microsoft Corp.
• Douez v. Facebook Inc.
• Hood v. Enwin Utilities Ltd.
ISSUE: Do Megan and Rachel have a contract?
LAW: In order to have a contract, the following elements must be present: intent,
offer, acceptance, consideration, capacity and legality. Intent is presumed in
business transactions between arm’s length parties. An offer requires specific
subject matter, specific parties and a specific price/value; an advertisement alone
is not an offer but merely an “invitation to treat.” The offer must then be
accepted in the manner as specified in the contract, or if the contract is silent, in a
reasonable way (same method/faster than how the offer was communicated).
Typically, acceptance is effective when retrievable by the offeror, unless the
postal acceptance rule applies. If it is reasonable to accept by post (i.e. the
contract specified so or the offer came by post), then acceptance is effective
when sent (Hood). An offer may be revoked any time prior to acceptance.
Consideration is the mutual exchange of promises (Caliguiri). Capacity and legality
are generally assumed unless otherwise stated.
APPLICATION: In this case, intent is presumed as Megan and Rachel are arm’s
length parties engaging in a business transaction. When Megan posted her jacket
for sale, no offer was present as this was merely an invitation to treat. On Nov 2,
Rachel made Megan an offer to purchase her jacket for $200. On Nov 10, Megan
revoked the offer by notifying Rachel via Facebook that she was going to sell her
jacket to another girl instead. Rachel would argue that the revocation is invalid as
it was not done prior to acceptance, since she mailed Megan a cheque on Nov 6.
However, the postal acceptance rule does not apply in this case as the offer was
not communicated via mail, nor did it stipulate acceptance by post. Therefore,
Megan revoked the offer prior to acceptance (we can assume she never received
the cheque and letter by the time she revoked the offer).
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Megan is also not bound by her agreement to save the jacket for Rachel until Nov
12 as there was no consideration for it. Megan promised to keep the jacket
available for Rachel, but Rachel promised nothing in return, and therefore this
was a gratuitous promise and not enforceable. Megan was free to revoke the
offer before acceptance, which she did.
CONCLUSION: Megan and Rachel do not have a contract.
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Practice Problem 3: Legality of Object
Related Cases:
• Maksymetz v. Kostyk
• Phoenix Restorations Ltd. v. Brownlee
ISSUE: Can Delight LLP obtain an injunction and stop Brad from working at
Placewaterhome Cottons LLP? (i.e. Did Brad violate his employment contract?)
LAW: The general rule is that all contracts in restraint of trade are "prima facie"
void and illegal. The exception to this general rule is that a court may find a
contract in restraint of trade to be enforceable if the party seeking to uphold the
contract can prove that it is "reasonable."
To prove that a contract in restraint of trade is "reasonable," the following
questions will be asked by a court. (The party seeking to uphold the restrictive
covenant must prove every element of the following test for it to be reasonable)
(Phoenix)
• Is the restrictive covenant reasonable with respect to the Public Interest?
• Is the restrictive covenant a restraint on competition looking at the nature
and location of the business?
• Would the enforcement of the restrictive covenant deprive the public of
some special service?
• Is there a legitimate proprietary interest entitled to be protected?
• Is the restraint reasonable given:
o Size of the restricted geographical area
o Nature of activities prohibited
o Length of restriction
o Overall fairness
• Are the terms certain? (i.e. clear and not vague).
APPLICATION: The clause is prima facie unenforceable and Delight LLP will have
to show that it is reasonable. Where a court will likely find:
• Public Service: It is not clear that the covenant would be depriving the
public of a special service. There are many accountants in
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Vancouver and this restriction would not unduly deprive the public of
receiving service from a professional accountant.
• Legitimate Interest: Yes, the interest to protect the current business would
be a business interest that would be threatened by an employee leaving to
work at a competitor firm. However, the “reasonableness” of the restraints
(discussed next) on competition are likely to be found at issue.
• Reasonable:
o Geographic Area – the region of North America is far too broad. The
legitimate interests of the business would likely be restricted to a
geographic area representative of such things such as client base.
o Nature of Activities – these are also likely far too broad. Banning any
type of service related to any professional service that Delight LLP
provides is too broad and would likely leave Brad jobless if this were to
be enforced.
o Length of Restriction – 5 years is far too long. A more reasonable length
of restriction would be around 1-2 years.
o Overall Fairness – this is unfair. The restrictive covenant essentially
deprives Brad of all job prospects possible within North America for a
period of 5 years.
CONCLUSION: The terms are certain, however, given the above, a court will likely
strike down the covenant. Courts will not “rewrite” a covenant to make it
enforceable where it would be rewriting the intentions of the parties and it
would likely not be saved by the court. Therefore, Delight LLP will not be
successful in obtaining an injunction.
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Practice Problem 4: The Constitution Act and the Charter of
Rights and Freedoms
Related Cases:
• Liebmann v. Canada
ISSUE: Can Jenny challenge the policy under the Charter of Rights and Freedoms?
LAW: The Charter of Rights and Freedoms applies only to government and
government action or decision making. It prevents the government from creating
laws or taking action that would be contrary to the rights guaranteed under the
Charter. After determining if the Charter applies, discrimination must be present:
• Does the law draw a distinction on the basis of personal characteristics or
fail to take into account the claimant’s already disadvantaged position
resulting in differential treatment?
• Does the differential treatment discriminate under Section 15?
• Is the claimant’s dignity demeaned?
If all those above are proven, the burden shifts to the government to show valid
pursuant to Section 1 “subject to such reasonable limits as can be demonstrably
justified in a free and democratic society.” (Liebmann)
APPLICATION: The Charter applies in this case since Jenny’s employer is the
Canada Revenue Agency, which is a function of the Canadian government. The
policy draws a distinction on the basis of age, a personal characteristic that is
named in Section 15. We can argue that Jenny’s dignity is demeaned as she does
not feel “young and vibrant” and can no longer work in a job that she loves. The
burden then shifts to the CRA to show that the policy is in place for a valid reason.
They will likely fail to do so as age does not have a direct relationship with job
performance as a receptionist.
CONCLUSION: Jenny’s challenge will succeed and this policy will be eliminated.
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Practice Problem 5: Capacity to Contract (Inebriation)
Related Cases: None
ISSUE: Will the court order Chubway and Blurberry to give John and Chris refunds
for the sandwiches and wallets?
LAW: Contracts made with individuals who are lacking in capacity temporarily due
to inebriation may be unenforceable against that individual. If it is a contract for a
“necessity” (e.g. food, transport, shelter and basic clothing), then it would be
enforceable against the individual regardless of the temporary incapacity and the
inebriated party would have to pay a reasonable price. For non-necessities, the
contract is not enforceable against the inebriated party, on the condition that
such party is able to show:
• They were incapable of rational decision making at the time the contract
was made;
• The other party was aware of this condition; and
• They then must act promptly on emerging from state of incapacity (and
cannot have accepted the benefits of the contract) to repudiate the
contract.
APPLICATION: Since sandwiches are considered necessities, both John and Chris
would not be able to get refunds from Chubway. The prices marked in the
restaurant for the items they ordered will likely qualify as reasonable prices. In
terms of the wallets, since they are not necessities, John and Chris can obtain
refunds if they are able to prove the above 3 conditions. Having 12 drinks each
likely indicates they were incapable of rational decision making. It is uncertain
whether the other party (i.e. the salesperson) was aware of their condition. They
both acted promptly to repudiate the contract (they went back the next morning).
CONCLUSION: John and Chris cannot get refunds from Chubway but are able to
obtain refunds from Blurberry if they can prove that the salesperson was aware of
their inebriated condition.
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